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J   U  D   G    M    E   N    T

1. Briefly,  the  prosecution  case  was  that  the 
informant who is also the victim lodged the written ejahar 
before Charduar Police Out Post under Rangapara Police 
Station on 20-10-2008 against the accused stating inter-
alia that on  19-10-2008 at about 9:30 p.m. while she was 
coming  from Nagaon towards  Balipara  by  a  bus  due  to 
drowsiness she got down from the bus at 17th mile after 
crossing Balipara. Thereafter she was waiting for a vehicle 
for return journey to Balipara. At that time accused Mazid 
Ali  came  there  by  a  Maruti  van  and  addressed  her  as 
sister-in-law.  Mazid  Ali  also  promised her  that  he  would 
help her to go to Balipara. When the informant took seat in 
the Maruti  Van then the accused drove the vehicle after 
coming some distance near the road and tried to commit 
illegal  act  with  her.  Then  she  somehow  managed  to 
escape  from the  hand  of  the  accused  and  went  to  the 
nearby school. At that time the neighbouring people came 
out  from  the  residence  and  after  the  arrival  of  other 
persons, the accused fled away. So, the  informant  prayed 
before the police for taking necessary action against the 
accused. 
 
2. After receiving the aforesaid written ejahar, the 
I/C of Charduar Police Out Post made the GD Entry and 
started  to  investigate  the  case.  He  also  forwarded  the 
ejahar to Rangapara Police Station. And on being received 
the ejahar the O/C of Rangapara PS registered the case 
bearing Rangapara Police Station Case No.  194/08.  The 
Investigating  Officer  investigated  the  case.  During  the 
period of investigation, the Investigating Officer arrested 
the accused person and forwarded him to Judicial custody. 
He referred the victim for medical examination. And after 
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completing  the  investigation,  the  Investigating  Officer 
submitted  the  chargesheet  against  the  accused  u/s 
376/511  of IPC. Hence, the prosecution case.

3. After  appearance  of  the  accused  before  the 
Court, the learned Judicial Magistrate committed the case 
to the learned Sessions Judge, Sonitpur, Tezpur. Then the 
case was made over  to  this  Court.  Afer  considering  the 
materials  available on case record and police report  U/s 
173 of Cr.P.C,  the charge was framed against the accused 
under Section 376 read with section 511 of IPC. Then the 
contents  of  charge was read over  and explained to  the 
accused  to  which  the  accused  pleaded  not  guilty  and 
claimed to be tried. 

4. The  prosecution  has  examined  as  many  as 
7(seven)  PWs including  the  victim and  the Investigating 
Officer to bring home the case. Then the accused has been 
examined  u/s  313  CrPC,  wherein  he  has  denied  the 
prosecution case totally. No witness has been examined by 
defence. After the close of trial, judgment is delivered. 

5.  Points  for determination  of the case:

1. Whether the accused attempted to commit 
rape on the victim at the time of occurrence ?

2. If, so, whether the accused did  certain acts 
towards the commission of such attempt at the time 
of occurrence? 

Discussion,   Decision  and reasons  for Decision:-  

6. Before deciding the points, I feel it necessary to 
discuss the evidence adduced by PWs first.
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7.  PW 1 Md. Zamaluddin who has been declared 
as hostile witness has stated that he knows nothing about 
the  occurrence.  The  victim  was  also  not  known  to  her. 
During  cross-examination  by  prosecution  he  has  stated 
that he was not interrogated by police and he did not state 
the fact appears in his statement u/s.  161 Cr.P.C before 
police. 

During  cross-examination  by  defence  he  has 
stated that he did not go to the LP school at the time of 
occurrence. He was not interrogated by police because he 
did not know anything about the occurrence. 

8. PW 2 is the victim. She has deposed that at the 
time of occurrence she was coming from Nagaon towards 
Balipara by bus. Due to drowsiness she crossed Balipara. 
Thereafter she got down from the bus at a place namely, 
17th mile at about 8 / 8.30 p.m. When she was waiting for 
other  vehicle  for  returning  to  Balipara  then  accused 
suddenly came in a Maruti Van and assured her to bring 
her Balipara. Thereafter, she took seat at the Maruti van of 
accused. She also found other persons inside the vehicle 
who were not known to her. Then the persons sitting inside 
the vehicle started to scuffling with her. The accused was 
also present inside the vehicle. Then she raised alarm and 
hearing the alarm the neighbouring people came out. She 
immediately  disclosed  the  fact  before  them  and  after 
arrival  of  other  persons  the  accused  along  with  other 
persons  fled  away.  Thereafter  she  was  brought  to  a 
resident of one aged woman for staying for the night and 
on the next day at morning she went to Charduar Police 
Out Post and lodged the FIR. She has proved the FIR as 
Ext.  1 and Ext.1(1) is  her signature.  Thereafter  she was 
referred to medical examination.   
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In  the  cross-examination,  the  victim  has 
admitted that on 11-08-09 she appeared before the Court 
of learned Sessions Judge. He was asked by the Sessions 
Judge  in  connection  with  the  bail  petition  filed  for  the 
accused. At that time she stated before the Court that the 
accused was not  involved with  the incident.  She further 
stated before  the Court  that  accused did  not  made any 
attempt to commit rape on her nor she was abducted by 
the accused. She also submitted one affidavit before the 
Court. She has proved the said affidavit as Ext. “Ka”. The 
victim  has  further  stated  that  she  submitted  the  said 
affidavit by apprehending danger to her husband only.   

8. PW 3 Md. Jahiruddin has stated in his evidence 
that on the date of occurrence at night at about 11:30/1 
a.m.  the  I/C  of  Charduar  Police  Out  Post  called  him  by 
phone.  When he  came out  from the  residence,  then he 
found that the I/C arrived at his residence along with one 
guard and requested him to keep the said girl for the night 
as there was no woman constable at the Police Station. 
Thereafter,  the girl  was kept in a residence of one aged 
woman.  In  the  morning  of  the  next  day,  the  girl  was 
brought by I/C to the Police Out Post and except that fact 
he did not know any other fact. Thereafter he has been 
declared as hostile witness. During the cross-examination 
by prosecution he has stated that no such fact was found 
in the statement recorded u/s 161 Cr.P.C was stated by 
him before the police as he was not interrogated by police. 

During  the  cross-examination  by defence,  the 
PW 3  has  stated  that  he  did  not  state  anything  before 
police as disclosed by Govt. Advocate.  

9. PW 4 Md. Halim Khan has deposed that at the 
time of occurrence when he was staying at the residence 
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of  Jamaluddin  and  police  came  to  the  residence  of 
Jamaluddin with one girl and requested Jamaluddin to keep 
the  girl  for  that  night.  On  the  next  day  morning  police 
brought  the girl  to  Police  station.  Except  that  he knows 
nothing.   PW  4  has  been  declared  as  hostile  witness. 
During  the  cross-examination  by  prosecution  he  has 
admitted that no such fact was stated by him as found in 
the statement recorded u/s 161 Cr.P.C because he was not 
interrogated by police. 

During  the  cross-examination  by  defence,  he 
has stated that he did not witness the occurrence. He only 
heard about the occurrence. 

10. PW 5,  who has  also  been declared as  hostile 
witness, has stated that he has not interrogated by police 
and no such fact as found in the statement recorded by 
police u/s. 161 Cr.P.C was stated by him before police. 

During  cross-examination  by  defence,  he  has 
admitted that he knew nothing about the occurrence and 
the statement attributed to him is not his statement. 

11. PW 6 is one of the Investigating Officer. He has 
stated that during the period of investigation by him he 
only arrested the accused and thereafter he submitted the 
chargesheet against the accused on the basis of material 
on case diary prepared by earlier Investigating Officer. He 
also  collected  the  medical  report  of  the  victim.  He  has 
proved the chargesheet as Ext.2. 

12. PW  7,  the  Investigating  Officer  who  has 
completed the major part of the investigation, has stated 
that he received the written FIR on 18-08-08. Thereafter, 
he  started  to  investigate  the  case.  After  entering  the 
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matter  in  the  GD  Entry  he  inspected  the  place  of 
occurrence. Thereafter on being transfered he handed over 
the case diary to O/Cc of Rangapara Police Station. During 
investigation  by  him  he  recorded  the  statement  of 
witnesses, namely, Jamluddin, Jahiruddin, Halim Khan and 
Raju Hussain. 

In the cross-examination, PW 7 has stated that 
the occurrence took place on 19-10-08 but he mentioned 
the date of entry in General Diary wrongly as 18-10-08.   
   
13. From the above discussion of evidence of above 
PWs, it is found that except the victim and Investigating 
Officer,  all  other  PWs  are  hostile  witnesses.  Only  the 
victim, the PW 2 has stated that the accused on pretext of 
bringing her to Balipara brought her in a Maruti van and 
thereafter, after coming from some distance the accused 
along with other persons made scuffling. They also tried to 
commit illegal  act  with her.  Thereafter  she raised alarm 
and  after  hearing  her  alarm,  the  neighbouring  people 
came out and after arrival of other persons, the accused 
fled  away.  But  in  the  cross-examination,  the  victim 
revealed that during the hearing on the bail  petition by 
Sessions Judge, she submitted one affidavit  wherein she 
had stated that  the accused was noway connected with 
the occurrence and accused did not abduct her nor made 
attempt to commit rape on her. She has proved the said 
affidavit as Ext. “Ka”. So, after considering the materials 
on record in its entirety, it is found that only the victim has 
stated  some  implicating  materials  against  the  accused. 
Except  victim  and  I.O,  all  other  witnesses  have  been 
declared  as  hostile  witnesses  and  they  expressed  their 
ignorance about the occurrence and considering the fact 
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stated  by  such  witnesses,  their  evidence  is  found  not 
reliable.   

14. The  learned  defence  counsel  has  submitted 
during  the period of  argument  that  it  is  not  possible  to 
convict the accused on the sole basis of evidence of victim 
as  the  evidence  of  victim  has  not  been  adequately 
corroborated by the evidence of other PWs. So, it is quite 
unsafe  to  convict  the  accused  on  the  basis  of  such 
uncorroborative evidence of victim. Moreover, the affidavit 
submitted  by  her  during  the  course  of  hearing  of  bail 
petition, has made the prosecution story doubtful because 
the  victim  had  admitted  herself  that  the  accused  has 
noway connected with the occurrence. 

15. On  meticulous  examination  of  materials  on 
record, it is found that the victim had stated in the FIR that 
she  somehow managed to  escape from the  accused by 
arriving at a school. But no such fact has been stated by 
her  in  her  evidence.  So,  the  infirmity  and  contradiction 
appears  in  the  evidence  of  the  victim  has  casted  the 
clouds of doubt in the reliability of her evidence. It is also 
not  safe  to  convict  the  accused  on  the  basis  of  the 
evidence of hostile witnesses and also on the basis of un-
corroborative evidence of the victim.   

16. On  appreciation  of  evidence,  it  is  found  that 
the  prosecution  has  failed  to  prove  the  ingredients  of 
offence U/s.   376 read with Section 511 of  IPC  with the 
material  of  beyond  reasonable  doubt  for  which,  the 
accused is entitled to acquittal on benefit of doubt. 
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  O  R   D   E   R

17. As the prosecution has failed to prove the case 
beyond all reasonable doubt against the accused person, 
so the accused person is acquitted on benefit of doubt and 
set at liberty forthwith. 

15. The  bail  bond  stands  discharged  immediately 
from the case.  

16.           The Judgment is given under my hand and seal 
of this Court on this day, the 24th  day of August, 2012. 

( M. Kalita)
 Assistant Sessions Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(R. Hazarika)
Steno.
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(M. Kalita)
Assistant Sessions 

Judge,
Sonitpur, Tezpur.



          

A  P   P    E    N   D    I    X

Prosecution  witnesses :

PW 1         :   Md. Zamaluddin, 

PW 2 :   victim,

PW 3 :   Md. Jahiruddin,

PW 4         :   Md. Halim Khan,
PW 5 :   Md. Raju Hussain, 
PW 6 :   Sri Biren Moran, I.O.
PW 7 :   Ziaur Rahman Khan, I.O.   
 
 

Defence Witness         :   Nil

Court Witness  :         Nil
 

Prosecution  Exhibits:      :   

Exhibit 1     :  Ejahar
Exhibit 2  :       Chargesheet,
Exhibit Ka  :       Affidavit of Rekha 

 Saikia.
 
 

Material   Exhibits:     : Nil

Defence Exhibit      : Nil

Court Exhibit      : Nil

Exhibit  produced by witness    : Nil

    (M. Kalita)
  Assistant Sessions Judge,

                            Sonitpur : Tezpur.
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